STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS
IN H S SERVI CE
Petitioner,
VS. Case No. 99-0494
DEPARTMENT OF REVENUE

Respondent .
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RECOMMVENDED CORDER

On April 13, 1999, a formal adm nistrative hearing was held
in this case in Clearwater, Florida, before J. Lawence Johnston,
Adm ni strative Law Judge, Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Shirley Cole, Pastor
In H's Service
5155 20t h Avenue, North
St. Petersburg, Florida 33710

For Respondent: Kevin ODonnell, Assistant General Counsel
Depart nent of Revenue
Post O fice Box 6668
Tal | ahassee, Florida 32314-6668

STATEMENT OF THE | SSUE

The issue in this case is whether the Petitioner should be
i ssued a sales tax exenption certificate either as a "church" or
as a "religious organization."

PRELI M NARY STATEMENT

On Decenber 28, 1998, the Respondent, the Departnent of
Revenue (DOR), denied the application of the Petitioner, In Hs

Service, for a sales tax exenption certificate either as a



"church"™ or as a "religious organization," and the Petitioner
requested a fornmal adm nistrative proceeding. DOR referred the
matter to the Division of Adm nistrative Hearings (DOAH) on
February 1, and final hearing was scheduled for April 13, 1999,
in Cearwater, Florida.

At final hearing, Shirley Cole testified as the Petitioner's
pastor, and had Petitioner's Exhibits 1 through 3 admtted in
evidence. DOR called one witness and had Respondent's Exhibits 1
through 4 admtted in evidence. DOR requested a transcript of
the final hearing, and the parties were given ten days fromthe
filing of the transcript in which to file proposed recomended
orders. The Transcript was filed on April 22, 1999.

FI NDI NGS OF FACT

1. The Petitioner, In H's Service, is a not-for-profit
organi zation fornmed to give structure to a Bible study and prayer
group Shirley B. Cole leads. Cole is the Petitioner's "pastor,"
but she is not ordai ned, does not officiate at weddi ngs or
funerals, and has no formal religious training other than
participation in simlar study groups in the past.

2. The Petitioner is affiliated with an organi zation called
t he Federation of |Independent Churches, which has an office on
East Bird Street in Tanpa, Florida. (lIn a post-hearing
subm ssion, Cole asserted that the Petitioner's "outreach is from
Greater Mnistries International, basically functioning as a

satellite church, but there was no evidence regarding G eater



Mnistries International.) Portions of the Petitioner's by-I|aws
were admtted in evidence at the final hearing. The by-Ilaws make
reference to three officers--president, vice-president, and
secretary-treasurer--but Cole testified that she was the
secretary and that soneone el se was the treasurer, and she did
not seemto know anyt hing about a president or vice-president.

In addition, while the by-laws refer to a board of directors and
nmeeti ngs of the board of directors, Cole does not know anything
about either.

3. The Petitioner is small (not nore than 15 nenbers). It
consists primarily of Cole and her friends and nei ghbors and sone
ot hers who hear about the neetings. The group has nmet in various
| ocations, including Cole's hone at 5155 20th Avenue North, St.
Pet ersburg, Florida, and the hones of other nenbers of the group.
In addition to Bible study and prayer, the group discusses health
i ssues and other topics of interest and shares reading materials
and tapes on topics of interest. Fromtine to time, the group
collects itens of donated personal property for the use of
menbers of the group and others in need who could use the itens.

4. In late June 1998, the Petitioner applied for a sales
tax exenption certificate as a church. 1In response to a question
froma representative of the Respondent DOR Cole stated that the
Petitioner held services in her home every Thursday from7:30 to

9:30 or 10 p. m



5. A DOR representative attenpted to confirmCole's
representation by attending a neeting in Cole's home on Thursday,
Cct ober 8, 1998, but no services were being held there, and no
one was hone. |If there was a neeting on that day, it was held
sonmewher e el se.

6. On or about Decenber 28, 1998, DOR issued a Notice of
Intent to Deny the Petitioner's application because the
Petitioner did not have "an established physical place of worship
at which nonprofit religious services and activities are
regul arly conducted and carried on."

7. In January 1999, Cole requested an adm nistrative
proceeding on the Petitioner's application, representing that she
was holding the Petitioner's neetings at her honme every Monday
from?7:30 p.m

8. On Monday, April 5, 1999, a DOR representative visited
Cole's honme at 7:30 or 7:35 p.m, but no one was hone. At final
hearing, Cole testified that she went to pick someone up to
attend the neeting and was | ate returning.

9. Cole had an April 1999 newsletter admtted in evidence.
It indicates that she holds weekly Bi ble study neetings on
Mondays at her home. It also indicates: "The week of April 19th
w Il be our maintenance [health] neeting." It also indicates
that the Monday, April 26, 1999, neeting would be a "covered dish

dinner with prayer and praise fellowship afterward.”



10. Cole also had a book/tape |oan check-out list admtted
in evidence. The list indicates that two itens were checked out
on January 21, one on February 8, two on February 14, one on
February 15, one on March 8, one on March 21, two on March 22,
one on April 4, one on April 5, and four on April 12, 1999. (Two
entries dated April 13 precede two on April 12, so it is assuned
that all were on April 12, 1999).

11. Cole owns her hone, pays the taxes, and pays the
utility bills. Cole also clainms a honmestead exenption. There
are no signs, no physical attributes, or anything else that would
identify Cole's house as a church. No part of the hone is set
aside for the Petitioner's exclusive use. The Petitioner pays no
rent to Cole and does not rei nburse Cole for any of her expenses
(such as taxes and utility bills) of home ownership.

12. Under local Gty of St. Petersburg zoning ordi nances,
Col e woul d have to obtain a special exception fromthe
Envi ronnment al Devel opnent Conm ssion to use her honme as a church.
Col e has not attenpted to do so. Had she tried, the special
exception woul d be deni ed because her hone does not neet the
ordi nance's mninmum |l ot and yard size criteria for such a speci al
exception. (It is not clear whether Cole's honme would neet the
ordi nance's parking, maxi numfloor area ratio, and maxi num
surface ratio criteria for a special exception for a church.)

13. In light of past discrepancies between the Petitioner's

representations and the facts, it was not clear fromthe evidence



presented in this case that neetings have taken place, are taking
pl ace, or will take place in Cole's hone on a regul ar basis.

CONCLUSI ONS OF LAW

14. In pertinent part, Section 212.08, Florida Statutes
(1997), provides for the follow ng exenption from sal es tax:

(o) Religious, charitable, scientific,
educational, and veterans' institutions and
or gani zati ons. - -

1. There are exenpt fromthe tax inposed by
this chapter transactions invol ving:

a. Sales or leases directly to churches or
sal es or | eases of tangi ble personal property
by chur ches;

* * *
2. The provisions of this section
aut hori zi ng exenptions fromtax shall be
strictly defined, limted, and applied in
each category as foll ows:

a. "Religious institutions"” means churches,
synagogues, and established physical places
for worship at which nonprofit religious
services and activities are regularly
conducted and carried on.

15. Florida Adm nistrative Code Rule 12A-1.001(3) provides
in pertinent part:

(3) RELI G QOUS, EDUCATI ONAL, CHARI TABLE
VETERANS' AND SClI ENTI FI C ORGANI ZATI ONS, HOVES
FOR THE AGED, NURSI NG HOVES OR HOSPI CES,
FEDERAL AND STATE CHARTERED CREDI T UNI ONS,
FLORI DA RETI RED EDUCATORS ASSOCI ATI ON AND
LOCAL CHAPTERS, ORGANI ZATI ONS PROVI DI NG
SPECI AL EDUCATI ONAL AND SOCI AL BENEFI TS TO

M NORS, STATE THEATER CONTRACT ORGANI ZATI ONS,
M LI TARY MUSEUM FUNDRAI SERS, COAST GUARD
AUXI LI ARI ES, AND CEMETERY ASSOCI ATl ONS.

(a) A sale or lease directly to or sales or
| eases of tangi bl e personal property by
churches, or a sale or lease directly to
nonprofit religious, nonprofit educational,
nonprofit charitable institutions, and
vet erans' organi zations, for use in the
course of their customary nonprofit



religious, nonprofit educational, nonprofit
charitable activities, and for use by
veterans' organi zations, including church
ceneteries, are exenpt fromthe tax inposed
by Chapter 212, F.S.

* * *

(c) '"Church' neans a religious institution
havi ng an established physical place of
wor shi p where persons regularly assenble for
wor ship and instruction for religious

pur poses. Religious organizati ons whose
functions are radio or television
broadcasting or those organi zations
conducting services for short periods of tine
at tenporary |locations, and religious

associ ations that provide admnistrative
functions only, are not considered to be

chur ches.

(d) '"Religious institutions' neans
churches, synagogues, and established

physi cal places for worship at which

nonprofit religious services and activities
are regularly conducted and carried on.

16. The statute and rule also provide for sales tax
exenptions for certain "religious institutions" other than
"chur ches, synagogues, and established physical places for
wor ship at which nonprofit religious services and activities are
regul arly conducted and carried on." But the Petitioner does not
seek an exenption under any of those provisions. The issue is
whet her the Petitioner is a "church,” as defined by the statute
and rule--i.e., whether the Petitioner is an "established
physi cal [place] for worship at which nonprofit religious
services and activities are regularly conducted and carried on."
17. In deciding the issue, consideration nust be given to

the rule of statutory interpretation that provisions for tax

exenptions nmust be strictly construed agai nst the person cl ai mng



t he exenption. See Asphalt Pavers, Inc., v. Dept. of Revenue,

584 So. 2d 55, 57 (Fla. 1st DCA 1991); Dept. of Revenue v. Skop,

383 So. 2d 678, 680 (Fla. 5th DCA 1980); Wanda Marine Corp. V.

Dept. of Revenue, 305 So. 2d 65, 69 (Fla. 1st DCA 1974). The

Petitioner has the burden to prove entitlenent to the exenption.

Green v. Pederson, 99 So. 2d 292, 296 (Fla. 1957). Proof of

entitlement requires proof of all of the criteria for exenption.

Final Order, Gainesville Amateur Radi o Society, Inc. v. Dept. of

Revenue, DOAH Case No. 94-1200, (DOR 1995).

18. In this case, the evidence was not clear, in light of
past discrepancies between the Petitioner's representations and
the facts, whether neetings have taken place, are taking place,
or will take place in Cole's home on a regular basis. In
addition, it is clear that the nmeeting place which is the basis
of the Petitioner's claimfor exenption is, sinply put, Shirley
Cole's hone. It is not a church and, under |ocal |aw, cannot be
a church

RECOMVENDATI ON

Based upon the foregoi ng Findings of Fact and Concl usi ons of
Law, it is
RECOVMENDED t hat the DOR enter a final order denying the

Petitioner's application for a tax exenption certificate.



DONE AND ENTERED this 18th day of My, 1999, in Tall ahassee,

Leon County, Florida.

J. LAVRENCE JOHNSTON

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 18th day of My, 1999.

COPI ES FURNI SHED

Shirley Cole, Pastor

In H's Service

5155 20t h Avenue, North

St. Petersburg, Florida 33710

Kevi n ODonnel |, Assistant General Counsel
Depart ment of Revenue

Post O fice Box 6668

Tal | ahassee, Florida 32314-6668

Li nda Lettera, General Counse
Depart ment of Revenue

204 Carlton Building

Tal | ahassee, Florida 32399-0100

Larry Fuchs, Executive Director
Depart ment of Revenue

104 Carlton Building

Tal | ahassee, Florida 32399-0100

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the final order in this case.



